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23 OFFICEOF SATE EMPLOYMENT RELATIONS ER 28.04

Chapter ER 28
WORKER’S COMPENSATION AND HAZARDOUS DUTY INJURY PAY

ER 28.01 Statutory authority ER 28.04 Injury while on hazardous duty
ER 28.015 Definition of employee. ER 28.05 Medical examinations.
ER 28.02 Effect of workets compensation. ER 28.06 Appeal rights.
ER 28.03 Concurrent benefits. ER 28.07 Subrogation rights.
Note: Chapter Pers 28 was renumbered Chapter ER-Perdex8ivef March 1, ER 28.03 Concurrent benefits. An employee may)e

1983; Corrections made under s. 13.93 (2m) (b) 6., Skégister December 2003 gnitied to concurrent benefits, i.e. workercompensation for
medicaltreatment expenses and benefits for tiose from work

ER 28.01 Statutory authority. Subject to the provisions Providedunder s230.36 Stats.,in which case the appropriate
of ch.102, Stats.an employee stéring an injury while perform provisionsof this chapter appljunder no circumstances shall an
ing service growing out of and incidental to his or her employMPloyeereceive more than his or heasic rate of pay for the job
ment, is entitled to workes compensation. Certain employeed Which the employee was performing at the time of injexgiu

injuredwhile performinghazardous duties and who are unable t?i‘é?st%fr;?'@ngggﬁgg&‘i‘fﬂgxﬁﬁnggzséﬁ 11-1-72; amRegister
work may continue to receive their full pas provided under s. pecember1976, No. 252ef. 1-1-77; amRegister,February 1981, No. 302ef.

230.36 Stats., while unable to work as a result of the injury or ung1-81;renum. from ER-Pers 28.03 and dRegister May, 1988, No. 389eff.
terminationof their employment. 6-1-88.

History: Cr. Register October 1972, No. 202ef. 11-1-72; am.Register, . .
December1976, No. 252ef. 1-1-77; am.Register February1981, No. 302¢f. ER 28.04 Injury while on hazardous duty.

3-1-81renum. from ER-Pers 28.0Register May, 1988, No. 389eff. 6-1-88. (1) Applicationfor benefits under 230.36 Stats., shall be made
o by the employee or the employase'representative to the
ER 28.015 Definition of employee. For purposes of appointingauthority within 14 calendar days from the day of
hazardousiuty injury pay under 230.36 Stats., “employeehas injury, on forms prescribed by the directtr extenuatingircum
themeaning set forth in £R 1.02(10), but excludes any limited stancesat the discretion of the directehe time limit for applica
teLr_];emplcoyRee_utndelsr nggézl\? S;ggsk o 1es fon made unge, 107 fOT benefits may be waived. When medical verification is
Istory: Cr. Register May, 1988, No. 389efl. 6—1-38, correction made under raquiredfor final approval of the claim, failure by a physician to
$.13.93 (2m) (b) 7., StatSRegister Octobey 1994, No. 465 provide verification within the 14 days shall not be the basis for
denial. The application shall contain $iefent and factual infor
mationto indicate the nature and extent of the injury or iliness, the

stateemployment ands awaiting a determination under dig2, ~ circumstancessurrounding its occurrence and the qualifying

Stats. the employegersonally or through his or her representlutiéson which the application is based. o

tive may elect to: (2) Within 14 days after receipt of theaim the appointing
(a) Use accrued paid leave credits, e.g., sick leave, vacatiffihorityshall notify the employee of the decision to authorize or

holiday, compensatory timep cover the absence from work an ehythe claim and file a copy of the notice of action withdhec

consequentoss of earnings, or or.

. : (3) Upon approval of the employeetlaim, the employee
(b) Requestleave without pay and awstyment of workes shallbe paid from the datef inability to work until: a physician

compensation. . . T certifiesthe employee is able to return to work; the emplayee’
(2) The employee shall give written notification to thegiatygs changed dute workets compensation, disabiljtyetire

employingagency of the elected manner of coverage for sughant or new work assignments; the employee is terminated; or

absencevefore the end of the pay period in which the absenggerappropriate status change occurs. Periodic reports onthe sta

occurs.If the employee fails to specify how tabsence should be ;5 of the employee’ disability and anticipated daté return to

coveredthe absence shall be ched against the available leavey gk shall be required by the appointing authority

optionsas determined by the agenaich may be later amended (4) An employee on leave with pader this section shall be

uponthe gmployes’ request. i ) entitled to applicable pay adjustmeafplied to the pay schedule
(3) In instances where accrued leave with pay credits haygqrange the employestlass is assigned to, considerafion
beenused to cover an absence which is later found compensagghin range pay progression if eligible and persdmalidays.
the appointing authority shall, if requested by the employee, piQowever,personal holidays shall lapgehe employee does not
vide leave without pay on a day for day basis, wgitich leave to retyrn to full work status by the end of the calendar.year
betaken in accordance withBR 18.14 (2) (a) _ (5) Employeesn approved leave with pay under tsistion
(4) If theemployee elects to await workecompensation and shall'earn annual leave and sick leave credits for the duration of
theclaim is later found non—-compensable, accrued leave with paychleave. Employees shall be denied legal holiday créatits
creditsmay be used for the absence. _ holidays which occur during the period of absence from work
(5) An employee may elect to use accrued paid leave credithile on an approved leave with pay under this section. Annual
to supplement workés compensation benefitinder ch.102,  leavecredits earned prior to the date of injury may be caoied
Stats. to the extent that the employee shall receive the equival@ntsuanto s.ER 18.02 (6)

ER 28.02 Effect of worker's compensation. (1) Dur-
ing the period an employeeabsent from work due to injury from

of the employes’base pay as defined undeER.1.02 (5) Notice (6) An employee may elect to use accrued paid leave credits
of such election by the employee shall be repoirtetthe same  to supplement payments unde80.36 Stats., to the extent that
mannerprovided for in sub(2). the employee shalleceive the equivalent of the employekase

History: Cr. Register Octobey 1972, No. 202eff. 11-1-72; am. (1) (b), (4) and i i i
(5] e B e e A A i W (;)f &3) payas defined under ER 1.02 (6) Notice of such election by the

and(5), Register February1981, No. 302ef. 3-1-81; renum. from ER—Pers 28.02 employeeshall be reported as provided in s(&).
andam. (2) and (5); correction in (3) made under s. 13.93 (2m) (b) 7., B&usster, History: Cr. Registey Octobey 1972, No. 202eff. 11-1-72; am. (4)Register,
October,1994, No. 466 September]975, No. 237ef. 10-1-75; am. (4Register Decemberl976, No. 252
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eff. 1-1-77; am. (1) to (4) andand recr(5), Register February1981, No. 302ef.  time providing the attending physician has made a prior deter
doRE e o ER g o's 28.04.and am. (1) to (3) and (Fh)Registeray,  minationthat such treatment is necessary for full recavery
,No. eff. 6-1-88.

) o (5) Whenan employee stdrs further aggravation of an injury

ER 28.05 Medical examinations. (1) Employees on for which benefits have ended, the employee,mpgn recom
leavewith pay shall submit to such physical or medical examingnendation of the attending physician, haweh benefit resume
tionsas may be required by the appointing authority to determifig the period of treatment recommended, provided such aggrava
the extent of or continuation of disability armuability to work.  tion meets the qualifying provisions 0f230.36 Stats.
Suchexaminations shall be #ie expense of the agency and-per History: Cr. Registey Octobey 1972, No. 202efl. 11-1-72;am. (1), (4) and (5),
formedby physicians selected by the agersyxomplete report Register February1981,No. 302 eff. 3-1-81; renum. from ER-Pers 28.6%&gis-
indicating the nature and extent of disability and prognosia fof®" M 1988, No. 383ef. 6-1-88.
reasonableeturn to duty and date of such return shall be sub

mittedto the agency ER 28.06 Appeal rights. If an employea claim for leave

. P with pay due to hazardous duty injury is denied by the appointing
(2) Refusal by the employee to submit texaminations thority,the employee may appeal the action to the commission

orderedby the appointing authority or medical treatment orderi&t fil . A ' i
- . : DY filing a written requestvithin 30 calendar days after being Rnoti
by the examining physician shall constitute grounds for diseipli ed of such decision or within 30 calendar days from thecéte

ary action. ateof the decision, whichevés later Failure to file the a
. . . . , ppeal
(3) Basedupon the information provided by the med'caﬂ/ithin the specified time limit shall bar the employee from any

reportsthe appointing authority shall determine the extent §9re claims to $230.36 Stats., benefits related to the particular

which leave with pay shall be granted or take action to terminq}ﬁury incurred.

employment. History: Cr.Register October 1972, No. 202eff. 11-1-72; am.Register Febru
(4) Uponreturn to fullwork status, an employeebenefits ary, 1981, No. 302eff. 3-1-81; renum. from ER-Pers 28.0&gister May, 1988,

underthis section shall cease, providing the emplayatiending No. 389 ef.. 6-1-88.

physicianhasreleased the employee from further medical treat . .

ment.In the event that the employee is able to return to full work ER 28.07 Subrogation rights. See s230.36 (5) Stats.

statusbut further medical treatment is requified the sustained  HiStory: CrRegistey December1976, No. 252ef, 1-1°77, am.Registerfel

T . . ruary, 1981,No. 302 eff. 3-1-81; renum. from ER—Pers 28.&&gister May, 1988,
injury, benefits shall continue to be granted to cover the treatmet3sg ef. 6-1-88.
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